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L

The Appellees Do Not Deny That the Trial Court

Based Its Decision on Erroneous Hypotheses.

The trial judge did not reject the Dependable's real

evidence; he rejected imaginary facts born of his own

erroneous impression. It is not denied that the statements

and claims attributed to the Dependable's witnesses can-

not be found in the record, and any fair reading of the

testimony will show that they cannot legitimately be in-

ferred.

The "fundamental propositions" on which the court

decided the case were based on the Dependable's evidence
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only, and were: (1) The Dependable could not have been

the overtaken vessel with the Taiyo admittedly first at the

school, and (2) the Taiyo could not have overtaken the

Dependable while both were under way at equal speeds.

We have seen it demonstrated and tacitly admitted that the

Dependable's witnesses neither asserted the former nor

claimed the latter. This certainly should overcome any

slight presumption which might otherwise exist in favor

of the trial court's opinion and findings, and open the way

to an examination de novo of the entire record.

11.

Comment on Appellees' Attack on the DEPEND-
ABLE'S Evidence.

In the reply brief, Taiyo's counsel repeatedly refer to

the ''admitted fact" that the Taiyo stopped her engines

while the Dependable was proceeding at 8^ knots.

Those facts do appear in each case, but at entirely dif-

ferent times and places, and under different circumstances.

According to the Dependable—it was several hundred

feet from the school and several minutes before the col-

lision. According to the Taiyo, it was at the school and

the point of collision, and occurred immediately before the

collision. To say that one version constitutes an admis-

sion of the truth of the other is a patent absurdity.

The Taiyo's counsel presented a formal finding that the

colHsion occurred "almost immediately" after the De-

pendable arrived at the school, and they now attempt to

support that finding in the Dependable's evidence. They

quote several pages of testimony (Br. 14-19), and emerge

with the conclusion that as the Dependable had not

started fishing, the collision must have occurred almost as
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soon as the vessel reached the school. Counsel say that

the Dependable's fishermen would not waste three or

four minutes before starting fishing; they would hurl

themselves in the racks as soon as the engine stopped.

We need not examine the testimony in detail, for counsel,

like many office chair fishermen, have overlooked some

important considerations.

If a tuna boat dashed into a school of fish, reversed her

engine and started whipping the water with hooks and

lines, she invariably would come home with empty holds.

The fish must not be frightened and they must be induced

to bite by first baiting the water within reach of the poles.

Consequently the fishing routine (amply established by

the evidence on both sides) is to stop the engine short of

the school, and drift with engine dead, until practically

stopped, or until slowed to the approximate speed of a

moving school. TJien the water must be baited, with live

sardines to get the fish to rise, and when they start jump-

ing for the sardines, fishing can commence. All this will

take an appreciable time, anyway several minutes.

It is necessary to assume that after the Dependable's

engine was stopped, from three to five minutes had to

elapse before any successful fishing could be undertaken,

and Captain Alioto's estimate (not a mere guess) of an

interval of ''3 to 4 minutes or more" is confirmed by the

probabilities of the situation. The fish had just begun to

''jump" when the Taiyo arrived and made her turn to

port.

We cannot imagine where counsel get the figure of 100

to 3(X) feet, which they claim was the distance between the

Dependable and the Taiyo, when the Dependable
stopped her engine (Br. 20). Certainly they do not get
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it from the evidence. Captain Alioto testified of his direct

examination [A. 278] that when the Taiyo stopped and

threw bait, the Dependable was two or two and one-half

city blocks from the school and the Taiyo was one and

one-half or two blocks on the Dependable's starboard

quarter. The Taiyo stopped her engine, and the De-

pendable went on to about 75 or 100 feet from the fish,

where she stopped her engine. That obviously would leave

the Taiyo far astern of the Dependable, probably be-

tween 800 and 1200 feet, or even more. On cross-exami-

nation Captain Alioto testified that when the Dependable

stopped her engine, the Taiyo was not still drifting, but

had started up again. [A. 322.] There is not the slight-

est evidence that at that point she had attained full speed

or that she was only from 100 to 300 feet away from the

Dependable. The inference is that at that point she was

about 1000 feet astern of the Dependable and even far-

ther from the school, which all the time was moving

slowly eastward.

We think counsel got their figure of 100-300 feet from

the testimony of Joe Alioto and Frank Ahoto, Jr., as to the

distance separating the two vessels when the Taiyo turned

to port. That testimony, of course, did not relate to the

time when the Dependable stopped her engine, but to a

period a bare half minute or so before the collision.

We submit that Captain Alioto's evidence as to the

interval of time between the stopping of the Dependable's

engine and the collision was not contradicted or weakened

by the rest of the Dependable's evidence, but, on the

contrary, is amply supported thereby.

In a caption (Br. 21), appellees' counsel say 'The De-

pendable's story is inherently so unreasonable that its
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mere statements compels its rejection." Those are strong

words, and we should expect them to be followed by a

devastating demonstration. The performance hardly comes

up to expectation.

It is claimed to be unaccountable that the Taiyo should

have stopped and thrown bait, and then come ahead again.

Neither maneuver seems to us an unlikely one. She prob-

ably stopped and threw bait because she thought she

found fish, and came ahead again when she discovered she

had not. We think most fishing vessels operate on like

incentives. The sudden left turn may be accounted for

in a variety of ways. It seems entirely reasonable to us

that a fishing boat, searching for fish, would turn right

or left, or stop or go, whenever the operator sees or thinks

he sees indications of fish. The probable explanation is

that either Shibata did not see the Dependable until he

was into the turn or he did not realize she had reached a

school and stopped her engine. He may have made the

turn with the intention of passing under the Dependable's

stern, and then discovered that he had misjudged her

headway.

Counsel assume that the vessels were on parallel courses,

and that the turning movement was not initiated until

the Taiyo's bow had reached a point parallel with the

Dependable's mast. Evidently these hypotheses come

from the testimony of Frank Alioto, Jr., who, of all the

Dependable's witnesses, had the least opportunity of

making accurate observation as to the courses of the

vessels prior to the turn. This witness did not even see

the Taiyo until a bare minute or two before the collision

and just when she started to turn.



We know from Joe Alioto's testimony that the two

vessels' courses were not parallel, but converging. The

angle of convergence was evidently about 50°. That

means that the Taiyo's turn was not a full 90° angle and

probably was about 40°. No witness can say exactly when

the Taiyo's turn was commenced. He can only say at

what point it first became apparent to him. It became

apparent to Frank AHoto, Jr. when the Taiyo's bow was

about up to the Dependable's mast, but obviously she may

have been well into her turn by that time. It may be that

a 30 knot destroyer will "crab" sideways for two or three

lengths under a hard over wheel, but we hardly believe a

9 knot fishing boat will. Furthermore, it is entirely rea-

sonable to suppose that when realization of the risk of

collision burst upon the Taiyo's helmsman, he held his

hard aport wheel in an endeavor to increase the swing of

the turn and pass under the Dependable's stern. Also,

the Dependable's witnesses have testified that the latter

had headway of a mile an hour or less, which would be

approximately 100 feet a minute.

We cannot feel that counsel's argument of "navigational

impossibility" is at all convincing. Certainly a very slight

change in any of their hypotheses will utterly demolish the

theory, and all of the hypotheses are based upon the esti-

mates of one witness, who had only a few seconds to

gather his impressions.

The Taiyo's counsel do not quote us accurately on page

22 of the reply brief. In our brief in the trial court we

said:

"Libelants make no charges of false swearing or

conscious misstatements, and we make none, but ob-

viously both stories cannot be true, , . ."
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We are not conscious of any change of position. Of

course the Depexdable's story necessarily implies that

the Taiyo's evidence is consciously false! The Taiyo's

evidence carries exactly the same implication against the

Dependable's witnesses. Why are counsel for appellees

afraid to face that fact ?

We grant that honest witnesses may and frequently do

make the most preposterous misstatements of time, speed

and distance, and, to a lesser extent, of direction. We
agree that honest witnesses may be and frequently are

subject to the psychological influences to which counsel

refer. (Br. 8.) We believe that honest witnesses can be

mistaken in courses, engine movements and in the handling

of the wheel, particularly when witnesses are not per-

sonally conducting the operations or operating the devices.

But we submit an honest witness cannot be mistaken as to

whether another vessel is several hundred feet ahead of

his vessel or several hundred feet behind it

!

Disregarding all estimates and details, the key witnesses

on each side have positively sworn that during the collision

maneuvers the other vessel was hundreds of feet behind.

If either statement is true, the other cannot be, and there is

no possibility of honest error. Counsel only weaken their

presentation by talk of self-hypnosis and wishful thinking.

If they refuse to face the fact that each story carries a

direct and necessary implication that the other is false,

they are simply burying their heads in the sand.

The Taiyo's witness, Hidman, did not testify that he

ever saw the Dependable behind the Tatyo, so as to him

the Depexdable's story carries no necessary implication

of false swearing. We considered his testimony at length

in the opening brief (47-51), and pointed out that it is



about as consistent with the Dependable's version as with

the Taiyo's. We suggested that Kidman's testimony about

being on deck on a prior occasion, "just a few moments"

before he came up and saw the Dependable, may well

have related to the time when, according to the Depend-

able, the Taiyo stopped short of the school and threw

bait. Counsel characterize this suggestion as a "dis-

tortion," and say that the witness did not suggest that the

engine was stopped and started immediately thereafter on

this prior occasion. But neither did he negative the sug-

gestion. He testified that it was his custom to come on

deck whenever the engine was stopped, and he may have

done so on the occasion described by the Dependable. It

is quite possible that the engine remained stopped on that

occasion for as long as two or three minutes.

Nor is our inference destroyed by the fact that on the

prior occasion Hidman did not see the Dependable under

way a short distance ahead. He was not concerned with

navigation or interested in watching out for other vessels.

Counsel's criticism loses force from a factor in their own

case: According to the Taiyo's story, the Dependable

was always in plain sight astern. All the Taiyo's fisher-

men were on the stern; two occupied with passing fish

[A. 230], the rest—evidently eight or nine—were waiting

to commence fishing. To us it is hardly conceivable that

at least one or tzvo of those men would not have seen the

Dependable had she been astern of the Taiyo,

Counsel characterize as ridiculous our suggestion that

Hidman may have gotten the impression of motion of the

Dependable from the swing and forward motion of the

Taiyo. That phenomenon has not appeared ridiculous to

the courts.
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"Daily experience in the trial of collision casea

shows that nothing is more unreliable than testimony

from those on one moving vessel as to the absolute

actions of another moving vessel. The irresistible

propensity is to regard your own vessel as stationary

with reference to the other vessel, and to attribute all

deflecting movement to the other vessel. The other

vessel, a moving object, is alone in the eye. Unmov-

ing objects are not kept in view, as tests of movements

in the vessels. The testimony which results is honest,

but illusory, deceptive and unreliable."

Blatchford, J. in McNally v. Meyer, Fed. Cas. No.

8909; 16 Fed. Cas. p. 316.

Counsel have inferred from the evidence and presented

a formal finding to the effect that the Dependable was not

keeping a proper lookout. (Br. 20, 26.) There is no

reason to believe that the Dependable was any more or

less intent on fish than was the Taiyo. No doubt they

were both trying to get fish.

As a matter of fact the evidence shows that the De-

pendable was in a far better position to keep a good

lookout than was the Taiyo. The Dependable had two

men on top of her pilot house and one on her masthead;

all three in a position to see all around the horizon. The

Taiyo had one man (Shibata) in the pilot house, with

his vision definitely restricted; one man (Imahashi) on the

forward deck, where he could only see ahead; and no one

on the masthead. If there was any deficiency in lookout

or failure in keeping track of other vessels, the strong

probabilities are that the fault was with the Taiyo.

We are by no means unconscious that there are nu-

merous discrepancies and errors in the Dependable's

estimates of time and distance and, to a very limited ex-
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tent, in directions. These, as counsel say, are inevitable

in fish boat cases. But the discrepancies are only in

estimates. There is no disagreement as to the essential

bearings of the vessels or their movements up to the point

of collision.

Counsel have inferred that the estimates of distance

between the two vessels, given by Joe Alioto, at various

points are so preposterous as to indicate that the Taiyo

did most of the overtaking before the Dependable ar-

rived at the school of fish. (Br. 30.) Computations will

show that the estimates are not essentially inaccurate. If

we assume that the two vessels started at approximately

the same time from positions half a mile apart, as indi-

cated in Alioto's diagrams, and proceeded on converging

courses to the school from those positions, the distance

between them would continually shorten, and when the

Dependable reached a point within 700 to 800 feet of

the school, the Taiyo would be on the Dependable's star-

board quarter, distant from 1200 to 1500 feet. Alioto's

estimate of 2 city blocks is short of that figure, but the

difiference is not impressive.

We grant that Frank Alioto, Sr.'s testimony that 3 to 5

minutes elapsed between the stopping of the Taiyo and the

stopping of the Dependable's engine cannot be accurate,

but he was not handling the engine himself and did not

purport to be making an exact estimate. [A. 374.] It is

possible he misunderstood the question through the inter-

preter, and intended to refer to the time between the

stopping of the Taiyo and the collision.

The slight divergence between the Dependable's wit-

nesses as to the direction of the Dependable's course to-

ward the school is entirely insignificant. All agree that
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the course of the fish and of the Dependable to them was'

generally eastward, along the coast. It matters very little

whether the direction was due east or a little north or

south of east.

With due regard to all the criticisms Taiyo's counsel

have made of the Dependable's testimony, we cannot find

anything that weakens the essential story, either in sub-

stance or in important detail. It is unmistakable that the

collision could have happened substantially as the Depend-

able's witnesses have described it.

Taiyo's counsel claim (Br. 26) that Sardina, the De-

pendable's mastman, in testim-ony before the Inspectors,

inferred that at the moment of the collision the Depend-

able's wheel was being turned to port. The Inspectors'

record does not affirm that construction;—it negatives it.

Sardina (using models) had apparently indicated that

while the Dependable was proceeding toward the fish, her

course was changed slightly to the left. Counsel for the

appellees then questioned him and endeavored to make him

say that the movement of the wheel to the left took place

at the moment of collision. He would not so testify and

definitely corrected counsel's leading questions. (The ex-

amination was, of course, through an interpreter.)

"Q. He noticed your ship was turning left at the

moment of collision? A. No. When he sighted the

fish; while he was going for the fish; the boat was
moving left for the fish."

That question and answer, supplied in this record by
stipulation, was not read to Sardina when counsel was at-

tempting to impeach him. [A. 339.] When supplied, it

shows that Sardina had never testified to a left wheel move-

ment at the moment of collision.
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III.

Comment on the TAIYO'S Evidence.

It seems to us that counsel's answer to our criticisms of

the Taiyo's evidence is almost entirely confession and

avoidance. Both as to the preliminary movements and the

movements at the point of collision, they apparently agree

that the literal testimony of Imahashi and Shibata is in-

credible or impossible, and cannot be reconciled with the

diagrams drawn by them, or the physical possibilities.

Counsel urge that if the fish are placed in the southeast,

instead of approximately south of the vessels, on the dia-

grams drawn by Imahashi and Shibata [A. 129; 133;

200], a more comforting result will be obtained. (Br.

25-6.) They say that Imahashi testified that the fish were

to the southeast of the Taiyo's original position. Just

how much in the southeast he meant would seem to be

sufficiently indicated by his diagram. [A. 129.]

Counsel are not content with swinging the diagrams so

that the apex of the triangle, represented by the fish, will

be more in the southeast. They desire to leave the vessels in

the diagrammed positions but move the fish to the south-

east, thus making the angle of convergence much more

obtuse, increasing the distance from the Taiyo to the fish

and shortening the distance from the fish to the Depend-

able. That will make the picture much more favorable to

the Taiyo, but it will make a radically different picture

than the Taiyo's zvitnesses intended to depict. We submit,

counsel can take no such liberties with the evidence.
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By their diagrams, Imahashi and Shibata intended to

put on paper the mental picture which they were trying to

convey by their testimony. Regardless of errors in esti-

mates of time, distance or direction, it is unmistakable that

both of them wanted to show that when the Taiyo settled

on her course toward the fish, the Dependable was far

astern, and the angle of convergence was very acute.

Imahashi's delineation [A. 133] shows an angle of less

than 15°, Shibata's [A. 200] about 32°. Both asserted

that before the Dependable started up, the Taiyo, under

full speed, had traveled half her distance to the fish, and

that in initial positions the Taiyo was closer to the fish

than she was to the Dependable. It follows inevitably

that regardless of distances, the Dependable would have

to travel substantially four feet to the Taiyo's one to

reach the school, and if she started from a standstill, she

could not gain and must have lost distance until the Taiyo

had stopped her engine at the school.

As we anticipated, counsel try to get rid of Imahashi's

impossible testimony that the Taiyo moved astern at the

time of collision by the simple device of repudiating it.

They say they do not claim that the Taiyo was moving

astern, but that she undoubtedly was moving ahead when

the collision occurred. Imahashi did claim she was moving

astern, in a sworn statement. We invite a reading of all

his testimony quoted in the briefs, to see if he ever con-

vincingly corrected that testimony.

We made other points in the opening brief (36-9)

demonstrating the impossibility of a collision as described

by the Taiyo's witnesses. The reply brief is silent on

these points and apparently counsel have no answers.
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IV.

The Marks on the DEPENDABLE.

The reply brief does not explain how the Dependable

could have possibly swung her stern into the Taiyo and re-

ceived the vertical marks on her bulwark, protected from

contact by 6 inches of guardrail, or how, if the Depend-

able had substantial way, the marks on the bulwark could

be 2 or 3 inches forward of the primary impact on the

guard.

The suggestion (Br. 39) that the impact from a swing-

ing of the Dependable's stern at high speed would drive

the heavier Taiyo broadside through the water faster than

the Dependable could swing is not convincing, nor is the

suggestion that the juxtaposition of the collision marks on

the hull and the damage to the skiff indicates considerable

headway on the Dependable.

We submit, the collision marks simply could not have

been caused by a sideswipe of the Dependable under

headway, and could only have been caused by the Taiyo

running into the Dependable's side with considerable

force. The marks are consistent with the Dependable's

version and absolutely discredit the version of the Taiyo.
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V.

There Is No Conceivable Crossing Situation.

Although the engineer's sketch [A. 191] is preposter-

ously at variance with the sketches in evidence of Imahashi

and Shibata, neither it nor any other evidence in the case

could possibly sustain the idea of a crossing situation.

Either one vessel overtook the other or the basic evidence

on both sides is false. Counsel must recover, if at all, on

the case they have sought to prove, not on some hypothe-

tical situation.

Conclusion.

In conflicts of testimony the best evidence is inherent

probability and physical fact. There is generally some

''undeniable fact," positive or negative, which points to the

truth or exposes the false.

The Great Republic, 23 Wall. 20; 23 L. Ed. 52;

The Senator Sullivan, 117 Fed. 176; affd. (C. C. A.

2) 125 Fed. 1005;

The Alene (C. C. A. 2), 79 Fed. 976.

Here we have those undeniable facts ;—positively, in the

collision marks on the Dependable, and negatively, in

the essential impossibility that the collision could have

occurred by the maneuvers described by the Taiyo's wit-

nesses.

The Taiyo is defending an affirmative judgment which

can be sustained only upon affirmative, preponderant and

convincing proofs. It cannot rest upon impossible, im-
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probable or discredited evidence, nor can it rest on the

weakness (if any) of the Dependable's proofs. The

Taiyo's evidence, we submit, does not sustain the burden

and cannot support an affirmative judgment.

If this court should decide that neither version is en-

titled to credit, that would not justify an affirmance of the

present decree or a division in damages. Liability, in

whole or in part, can only follow affirmative proof of

fault. If both litigants have failed to sustain the burden

of proof as against the other, it is "inscrutable fault," and

the courts will leave the parties to bear the losses as they

fell.

The Grace Girdler, 7 Wall. 196; 19 L. Ed. 113;

The Jumna (C. C. A. 2), 149 Fed. 171;

The Wioma (C. C. A. 2), 55 Fed. 338;

The Breeze (C. C. N. Y.), 4 Fed. Cas. No. 1829,

p. 52.

We are confident that the court will find no serious

weaknesses in the Dependable's case. No fishing boat

case is thoroughly satisfactory to try, for the usual records

and checks on navigation are inevitably lacking. But the

Dependable's testimony seems honest and convincing; it

is fraught with no inherent improbability, and is sup-

ported by the physical facts. We are confident it will

amply support an affirmative judgment that the fault for

the collision was entirely with the Taiyo.

Respectfully submitted,

ClUFF & BULLARD,

Alfred T. Cluff,

Proctors for Appellant.
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